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54TH CONGRESS, } HOUSE OF REPRESENTATIVES.

1st Session.

REPORT
{ No. 2049.

HUDSON RESERVOIR AND CANAL COMPANY.

MAy 28, 1896.-Committed to the Committee of the Whole House on the state of
. the Union and ordered to be printed.

Mr. FLYNN, from the Committee on Indian Affairs, submitted the
following

REPORT:
[To accompa~y H. R. 9029.]

The Committee on Indian Affairs, to whom was referred the bill
(H. R. 9029) to grant to the _Hud~on Rese~voir and Can_al Coml?any the
right of way through the Gila River Indian Reservation, havmg had
the same under consideration, make the following report:
The grautee, the Hudson Reservoir and Canal Company, proposes to
conRtrnct a storage reservoir in the Tonto Basin, in Arizona, for the
purpose of impoundiug and storing the surplus and flood waters of the
draiiia,ge basin of the upper Salt River, the same to be used in irrigating
the Salt River aud Gila va11eys. To utilize all the waters of this reservoir the grantee finds it advisable to construct an irrigating canal
across the Gila River Indian Reservation, so as to reach the public lands
south thereof. This canal will likewise be available, under proper
arrangement, for a supply of water to the Indians on the reservation
for irrigation purposes-a fact of much importance. This reservation
is known as an "Executive order" reservation, but the Honorable
Secretary of the Interior holds that the act of March 3, 1891, gra.nting
to reservoirs the right of way over the public lands, does not apply to
this reservation; hence the necessity of this bill.
The committee having referred the bill to the Honorable Secretary of
the Interior for his opinion thereof, with a request that he make suggestions as to any desirable amendment, the Honorabl~ Secretary bas
trau smitt.ed to this committee, with his approval, a recommendation of
the Honorable Commissioner of Indian Affairs that the bi1l be amended
by inserting at the end of section 8 the following proviso:
P1·ovided, That the rights herein granted are upon the express condition that the
grantee thereof, its snccessors or assigns, shall at all times during the continuance
of the grant fu-rnish the Indians located under its canal along said right of way
with water sufficient for all domestic and agricultural purposes and purposes of
irrigation on such just anrl. reasonable terms and under such rules and regulations
as shall be prescribed by the 'ecretary of the Interior.

The committee recommend that the bill be amended as suggested,
by the insertion of the said proviso, and that it do pass.
·
The correspondence on the subject had with the Department of the
Interior is appended.
DEPARTMENT OF THE INTERIOR,

Washington 1 May 13, 1896.
SIR: I acknowledge the receipt of your letter of this date relative to the wish of
the Hudson Reservoir and Canal CompaI).y, of Arizona, to run a canal across the
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ila River Indian Reservation, with a view to reaching the public lands lyin~ south
of the Gila River, and also with the idea that you may hereafter be in position to
arran1Ye with the Government to supply water to the Indians on the reservation for
irrigation purpos s.
You ·tate that you have been advised Ly the Indian Bureau that it holds that the
act of March 3, 1 91, does not empower reservoir companies to take a right of way
aero Indian reservations, but inasmuch as this reservation is an Executive order
reservation, you ask whether the ruling applies.
Thi i·e ervation was establishecl by the act of February 28, 1859 (11 Stat. L., 401),
and additions were made thereto by subsequent Executive orders.
The Department held, March 8, 1892, th~tt it was not intended by the act of March
3, 1 91, to grant the right of way for canals and ditches through Indian reservations,
and it would seem, therefore, that your only relief is in Congress.
Very respectfully,
HOKE SMITH, Secretary.
SIMS ELY, Esq.,
Secretary Hudson Reservoir and Canal Company, Washington, D. C.

DEPARTMENT OF THE INTERIOR,

Washington, May 21, 1896.
Sm: I have the honor to acknowledge the receipt of your communication of 19th
instant and accompanying H. R. 9029, ''A bill to (Yrant to the Hudson Reservoir and
Canal Company the right of way throu~b the Gila River Indian Reservat1on."
In r spouse thereto I transmit herewith copy of a communication of 21st instant
from the Commis1:1ioner o:( Indian Affairs, to whom the matter was referred.
The 'ommissioner states that by the bill the rights of the Indian occupants seem
to ue fully prote ted, but that grants of this character usually contain a provision
reg niring- the grnntee to fnrnish the Indfans located umler a proposed canal with
water sufficient for domestic pnrposes and for purposes of irrigation on such terms
and nncl r sn ·h rnles and regulations as may be prescribecl by the Secretary of the
Interior, aml he recommernls that the bill be so amended.
I concur with the Commis1:1joner, and if the bill is so amend eel I see no objection to
its pa a.g .
V ry re1:1pectfully,
II01m SMITH, Secretary.
Hon. JIAnJ.F. CURTIS,
Of the Cormnittee on Indian Affairs, Ho1tBe of Representatives.
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The third section provides that before said canal or other structure shall be constructed throngh any lands held by individual occupants according to the custom of
the said Incliau tribes, full compensation shall be made to such occupants for all property taken or damage done by reason of such construction, the amount of such compensation to be ascertained and determined in such manner as the Secretary of tlrn
Interior may direct, and to be subject to his approval.
The fourth section requires the company to cause maps showing the route of its
located line throngh sailli. Indian reservation to be filed in the office of the Secretary
of the Interior, and that said location shall be approved by said Secretary before any
grn<ling or construction upon any section or part of said located line shall be begun:
"P1·ovided, That said canal and other structures shall be located and constructed with
a due regard for the rights of the Indians, and especially so as not to interfere with
their irrigating ditches."
The fifth section authorizes the officers, servants, and employees of said company
necessary to the construction, maintenance, management, and operation of the
structures authorized to reside while so engaged upon the lands granted, subject to
the provisions of the Indian intercourse laws and such rules and regulations as may
be established by the Secretary of the Interior in accordance with said laws.
The sixth section gives the company the right to survey and locate its canal immediately after the passage of the bill.
The seventh section gives the company the right to erect, maintain, and use a
telegraph or telephone line, or both, and other appliances reasonably necessary or
convenient for the construction, maintenance, and operation of the canal and its
appurtenances, but only within and upon the limits of the right of way.
The eighth secti011 provides that the company shall accept the right of way upon
the expre§s condition, binding upon itself, its successors and assigns, that they
will neither aid, advise, nor assist in any effort looking toward changing o:r extinguishing the present tenure of the ln(lians in their lands, and will not attempt to
secure from the Incliau tribes any further grant of land or its occupancy than is
provided in the bill.
The ninth section provides that Congress may at any time alter, add to, or repeal
the act.
The tenth section provides that the act shall be in force from its passage.
The Gila River reservation as at present existing was established by the Executive
order of November 15, 1883. It is about 45 miles in length and about 14 in width.
'fhe want of sufficient water for irrigation, both upon the reservation and the surrounding country, has been a great drawback to the Indians and a hindrance to the
development of the country.
If this company can develop a water supply sufficient to irrigate a portion of this
reservation, as well as the country above and below, I do not think that any impediment should be placed in its way. The rights of Indian occupants seem to be fully
protected.
As it is an Executive order reservation, I do not consider the consent of the Indians
generally for the passage of the canal to be necessary. ·
·
Grants of this character usually and, so far as I can ascertain, invariably contain
a provision requiring the grantee to furnish Indians located under a proposed canal
with water sufficieut for domestic purposes and for purposes of irrigation on such
terms and under such rules and regulations as may be prescribed by the Secretary
of the Interior.
I understand the object of this requirement to be to secure to the Indians a supply
vf water upon just an<l reasonable terms, not exceeding those charged to others than
Indians, but not to extort from the grantee a supply of water at sueh rates as would
be unreasonable or unremunerative.
Following the precedent in such cases, I would recommend that the bill be amended
by the insertion of the following proviso at the end of section 8:
"Provided, T~~t the rights herein granted are upon the express condition that the
grantee thereot, its succes~ors or assigns, shall at all times during the continuance of
tbe grant _f~rmsh the Inc.hans located under its canal along said rirrht of way with
water sn!ficient for all domestic and agricultural purposes and purpg.'3es of irrigation
on such Just and reasonable terms and under such rules and rerrulations
as shall be
0
prescribed by the Secretary of the Interior."
I return the papers and inclose a copy of this report.
Very respectfully, your obedient serv~nt,

The

.
SECRETARY OF THE INTERIOR.

.

THOS.

0

P.

SMITH,

Acting Commissioner.

